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Ref: (a) Title 10 U.S.C. 1552

End: (1) DD Form 149 dtd 2 Oct 95 w/attachments
(2) Inspector-Instructor,6th MTBn, Red Bank

first end5800 I-I dtd 16 Dec 93
(3) Pers-322memo dtd 11 Mar 96
(4) Pers-61Amemo dtd 22 Apr 96
(5) Subject’sltr dtd 7 Jun96 w/encls
(6) Memo for recorddtd 2 Feb 99
(7) Subject’sltr dtd 1 Mar 99 w/encls
(8) Memo for recorddtd 17 Mar 99
(9) Subject’snaval record

1. Pursuantto theprovisionsof reference(a), Subject,hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that the applicablenaval recordbe
correctedby removingthe enlistedperformanceevaluationreport for 1 April 1993 to
26 January1994. A copyof this report is at Tab A to enclosure(1).

2. TheBoard, consistingof Messrs.Hogue, Schultz,and Tew, reviewedPetitioner’s
allegationsof error andinjusticeon 17 March 1999, andpursuantto its regulations,
determinedthat thecorrectiveaction indicatedbelow should be takenon theavailable
evidenceof record. Documentarymaterial consideredby the Boardconsistedof the
enclosures,naval records,andapplicablestatutes,regulationsand policies.

3. TheBoard, having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injustice, finds asfollows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin the Departmentof theNavy.

b. Enclosure(1) was filed in a timely manner.



c. Petitionerreceivedthe contestedevaluationfor servicein hercurrentrate,
hospitalmansecondclass(pay gradeE-5), from theNaval ReserveCenter(NRC), Perth
Amboy, New Jersey. Her reporting seniorand commandingofficer wasa Commander
(CDR) S... The evaluationwassubmittedon the occasionof her transferto the Navaland
Marine CorpsReserveCenter(NMCRC), Lehigh Valley, Pennsylvania. Shewas given
adversemarksof “2.0”, the secondlowestpossible,in “personalbehavior”; “2.6”, thethird
lowest, in “military bearing” and “humanrelationsincl[uding] equalopportunity”; and “2.8”,
the fourth lowest, in “military knowledge/performance”and “reliability.” She wasmarked
“3.0”, the sixth highest,in “rating knowledge/performance”,“initiative”, “directing”, and
“counseling”; and “3.8”, the secondhighest,in “speakingability.” Shereceivedonly one
mark of “4.0”, the highestpossible,in “writing ability.” Her “overall evaluation” was
adverse,“2.8.” Shewascomparedwith no otherpetty officers. In “advancement
recommendation”shereceivedthe adversemark of “not recommended.” Thecomments
sectionhadsomepositive content,but also includedthe following:

[Petitioner] hasnot beena competentsailor this reportingperiod. Her
performancehasbeenonly marginallysatisfactory. [Petitioner] hasnot
demonstratedappropriatebehaviorwhenassignedtasksby seniorsand
hasnot observedthe chainof commandon severaloccasions.
Specifically:

- [Petitioner] complainswhenassignedtasksby seniorcorpsmenarguing
that they should be doing the sameassignmentsthat shewas taskedwith
completing.

- Membernot recommendedfor advancementdue to lackof sufficient
military knowledge. [Petitioner] hasbroughtissuesregardingtheMedical
Departmentto othersbeyondor outsidethe local chainof command,often
bypassingthe unit chainand CommandingOfficer entirely.

[Petitioner] hasnot demonstratedknowledgeof the technicalaspectsof
her rate...

[Petitioner] is a well meaning[sic] corpsman,but lacks thematurity and self
disciplineof a SecondClass PettyOfficer. Shehasbeencounseled
severaltimes on her marginalperformance. [Petitioner] still hasyet to
demonstratethepotential to improve...

RETENTION: NOT RECOMMENDED.

Petitionermarkedthis evaluationshowingher desireto submita rebuttalstatement,and her
applicationincludesa copyof her rebuttaldated 15 July 1994 (with the contestedevaluation
at Tab A to enclosure(1)). However,no rebuttalappearsin her official record.
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d. Petitioner’sevaluationsbeforeand after thecontestedadverseevaluation,including
threepreviousevaluationsfrom Nl~~ji~ from otherreportingseniors,arevery
competitivein nature.

e. Accordingto Petitioner,during 1 April to 30 October1993, HospitalmanFirst Class
(HM1) (pay gradeE-6) S... askedher to “go out” with him. Sheallegedlytold him shewas
“not interested.” Shestatedthat duringNovember1993, HM1 S...againaskedfor a date,
and sheagain told him shewas “not interested”and to leaveher alone. Shesaid that the next
day, HM1 S... counseledher for what he thoughtwasa “problem”; and that when shetold
HM1 S... that shethoughtshewasbeingcounseledfor “personal” reasons,the neutral
witnesswho waspresent,First Sergeant(1st Sgt) (paygradeE-8) R..., stoppedthe
counselingandorderedher to file a sexualharassmentcomplaintagainstHM1 S... She
statedthat shedid not want to file anychargesagainstHM1 S...

f. Thedocumentat enclosure(2) from a Colonel S... reflects that on
16 December1993, he helda hearingregardingPetitioner’ssexualharassmentcomplaint,and
that thechargesweredroppedon a finding that “there is no basisto the allegationof sexual
harassmentmadeby [Petitioner] againstHM1 S[...].” He statedhis conclusionsthat the
problemwas “not oneof sexualharassmentbut rathera personalityandprofessionalconflict
betweenthetwo individuals” and that “The professionalconflict centersaround [Petitioner]
not wantingto takedirection from HM1 S[...]” He further statedthat Petitionerwas
“counselledon the seriousnessof making sexualharassmentallegationsandthe properway to
bring allegationsforwardin the future if the needarises”and that “she is to receivefurther
instructionin the DON [Departmentof the Navy] Policy on SexualHarassment.”

g. Theletterof 11 October1994 (Tab B to enclosure(1)) from the Commanding
Officer, NMCRC, Lehigh Valley, the unit to which Petitionerwastransferredafter she
receivedthecontestedevaluation,statesPetitionerwas “very upset” with her transfer
evaluation;that shesubmitteda rebuttalon 15 July 1994; that NMCRC, Lehigh Valley sent
the rebuttalto her previousreportingsenior, CDR S...., in September1994; but that they had
receivedno responsefrom him. TheCommandingOfficer, NMCRC, Lehigh Valley states
that thecommentssectionof Petitioner’sevaluationat issuedoesnot supportthe marks; that
eventhoughthe sexualharassmentcomplaintwasdropped,her marksmay havebeen
lowered; and that Petitionerinsistedshereceivedno supportfrom CDR S... after the sexual
harassmentchargewas filed. The CommandingOfficer, NMCRC, Lehigh Valley endorsed
her applicationto this Board on 13 October1995 (Tab C to enclosure(1)), stating asfollows:

Forwardedrecommendingapproval. Although the Officer [sic] implicated
in this adverseevaluationcasewasaskedto retirebecauseof actionsrelated
to this incident, [Petitioner] still lives with this. Her careermust not be
jeopardizedby a personthat hadunjustified personalproblemswith her
performance.

3



h. In correspondenceattachedasenclosure(3), theBureauof Naval Personnel
EvaluationBranch(Pers-322)hascommentedto the effect that Petitioner’srequestshould be
denied. This advisoryopinion includesthe following:

2.. .a. The reportwasproperlypreparedadministratively.

b. Thereportprovidesanoverall view of [Petitioner’s] performance,
giving specific commentson her achievementsand potential.

c. Untimely referralof the report to [Petitioner] for signatureand
commentdoesnot invalidatethe report.

d. [Petitioner] includesa copy of her letter to thereporting senior
which requestsreconsiderationof her evaluationreport;however,
a statementhasnot beenreceivedby Pers-322.

e. Themarksandcommentsin the report representthejudgment
and appraisalresponsibilityof the reportingseniorfor a specific
periodof time. It is not requiredto be consistentwith previous
or subsequentreports.

f. Even though[Petitioner] includessupportfrom her present
commandingofficer, shedoesnot prove the report to be unjust
or in error...

i. In correspondenceattachedasenclosure(4), the Bureauof Naval PersonnelEqual
OpportunityDivision (Pers-61A)acceptedPetitioner’saccountof what transpiredand
commentedto theeffect that “Without further informationaddressingthe significantdeclinein
performance,it appearsthat [Petitioner] may havebeenthevictim of reprisal.” However,
this advisoryopinionstatedthat a recommendationconcerningher requestcould not be made
without moreinformation, specifically, a statementfrom CDR S... and a copy of Petitioner’s
harassmentcomplaint.

j. By letter at enclosure(5), Petitionerrespondedto theadvisoryopinionsfrom
Pers-322andPers-61A. She maintainedthat shewasorderedby lstSgt R... to file a sexual
harassmentcomplaintagainstHM1 S... againstherwishes. She said that her leadingpetty
officer told her that for the period in question,hehadproposedan overall “4.0” evaluation,
the highestpossible,however,her reportingsenior, CDR S..., had torn up this evaluationin
front of him and her chiefpetty officer, stating he would preparePetitioner’sevaluation
himself. She statedthat shedid not believea copyof thecomplaint shehad filed was still in
existence,becausethis typeof documentmaybe destroyedafter two years. Shearguedthat
thenarrativeof the evaluationat issuedoesnot supportthe low marks. Shesaid that she
contactedher reportingsenior, CDR S..., andaskedthat he reconsiderher evaluation,
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however,he neverresponded. She statedthat shewas selectedasSailorof the Quarter
during the reportingperiodin question. She concludedby assertingsheneverreceivedany
typeof counselingfrom CDR S...

k. The memorandumfor the recordat enclosure(6) showsthe former caseexaminer
had two telephoneconversationswith Petitioner’sreporting seniorregardingthecontested
evaluation. This memorandumfor therecord includesthe following:

[The former caseexaminer]contactedCDR S[...] in Jun[e] and Jul[y] 1996
andon both occasionshestatedthat therewasabsolutelyno truth to the
sexualharassmentcharges. Hestatedthat he believesPet[itioner] fabricated
the chargebecausesheWas dissatisfiedwith theadverseeval[uation]. He
felt he assignedPet[itioner] trait marks shedeserved,and statedthat he would
forwarda statementto that effect. I neverheardanything further from CDR
S[...] He is a reserveofficer; therefore,not easyto locate...

CDR S... hasnever submitteda statement,asthe former caseexaminer’smemorandumfor
the recordindicateshe said he would.

j. By letterat enclosure(7), Petitionerreplied to the memorandumfor therecord from
the former caseexaminer. She statedshefiled the sexualharassmentchargein November
1993, beforethecontestedevaluationwas submittedon 12 February1994 [enclosure(2), the
documentreportingtheresolutionof hercomplaint, is dated 16 December1993, beforethe
submissiondate]. In this letter, shespecifically allegedthat her reportingsenior “did in fact
solely base[her] evaluationon reprisalbecauseof the sexualharassmentcomplaint.” She
assertedthat whenshetold him abouther sexualharassmentcomplaint, he became“very
angry” andyelledat her, sayingshe “better not be fabricatingthis becausetherewill be hell
to pay for [sic].”

1. The memorandumfor therecordat enclosure(8) reflects the currentcaseexaminer
verified that Petitionerhad neverfiled a “whistleblower” complaintwith theDepartmentof
DefenseInspectorGeneral.

CONCLUSION:

Upon review and considerationof all theevidenceof record,and notwithstandingthe contents
of enclosure(3), theBoard finds the existenceof an injusticewarrantingthe requestedrelief.

The Boardparticularly notesthat thecontestedadverseevaluationis aberrant,in that
Petitionerhasa very competitiveservicerecordbeforeand after. They alsofind that the
negativecommentsin theevaluationat issuearevague. They aredisturbedthat whena copy
of Petitioner’srebuttalwassentto her reportingsenior,he did not respond,nor did he
providethe statementhe told the former caseexaminerhe would. They seriouslyquestion
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thereportingsenior’scredibility in light of his statementthat Petitioner’ssexualharassment
complaintwas filed in retaliation for the evaluationin question,whenit is clear that her
complaintactuallywas filed and resolvedbeforethe report at issuewas submitted. Finally,
they find that the evaluationmight well havebeenin reprisal for her sexualharassment
complaint, which shestatesshewasorderedto submit. In this regard,they particularly note
the evaluationcommentthat Petitioner“has broughtissuesregardingthe MedicalDepartment
to othersbeyondor outsidethe local chainof command,often bypassingthe unit chainand
CommandingOfficer entirely”; herassertionthat her reporting seniorexpressedangerabout
her having filed the complaint,allegedlystating “she betternot be fabricatingthis because
therewill be hell to pay for [sic]”; and the ultimatedetermination,beforethe evaluationwas
submitted,that thecomplainthadbeenwithout basis.

In view of theabove, the Boardrecommendsthe following correctiveaction.

RECOMMENDATION:

a. ThatPetitioner’snaval recordbe correctedby removingtherefromthe following
enlistedperformanceevaluationreport and relatedmaterial:

Period of Report
Dateof Report ReportingSenior From To

12Feb94 ~ 1Apr93 26Jan94

b. That therebe insertedin Petitioner’snaval recorda memorandumin placeof the
removedreport,containingappropriateidentifying dataconcerningthereport; that such
memorandumstatethat the reporthasbeenremovedby order of the Secretaryof the Navy in
accordancewith the provisionsof federal law and may not be madeavailableto selection
boardsandother reviewingauthorities;and that suchboardsmaynot conjectureor draw any
inferenceasto the natureof the report.

c. That Petitioner’sEnlistedPerformanceRecord(Page9) becorrectedaccordingly.

d. That appropriatecorrectionsbe madeto the magnetictapeor microfilm maintained
by the NavyPersonnelCommand.

e. That anymaterial or entriesinconsistentwith or relating to the Board’s
recommendationbecorrected,removedor completelyexpungedfrom Petitioner’srecordand
that no suchentriesor materialbeaddedto the recordin thefuture.

f. Thatany material directedto be removedfrom Petitioner’snaval recordbe returned
to the Board, togetherwith a copy of this Reportof Proceedings,for retention in a
confidential file maintainedfor suchpurpose,with no crossreferencebeing madea partof
Petitioner’snaval record.
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4. It is certified that a quorumwaspresentat theBoard’sreview anddeliberations,and that
the foregoingis a trueand completerecordof the Board’sproceedingsin theaboveentitled
matter.

(g/5-q.-qç

ROBERT D. ZSALMAN
Recorder

,(. ~
JONATHAN S. RUSKIN
Acting Recorder

5. The foregoingreportof the Board is submittedfor your review andaction.

Reviewedand approved: AUG 6 1999

k( ~

KAREN S. HEATH
Principal Deputy Assistant Secretary of the Navy

(Manpower and Reserve Affairs)

W. DEAN
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DEPARTMENT OF THE NAVY
BUREAU OF NAVAL PERSONNEL
WASHINGTON. D.C. 20370-5000

1g~1~EPLYREFER TO

Pers—322/ 0181
MAR I I ‘p

MEMORANDUMFOR EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF NAVAL

RECORDS

Via: BUPERS/BCNRCoordinator (Pers-OOXCB)

Sub j: H~~[1~1 USNR-~=~:=:~*c~

End: (1) BCNR File

1. Enclosure (1) is returned. We recommend denial of the member’s

petition.

2. These comments concern the member’s request for removal of
her performance report for the period of 1 April 1993 to 24 January
1994.

a. The report was properly prepared administratively.

b. The report provides an overall view of the member’s
performance, giving specific comments on her achievements and
potential.

c. Untimely referral of the report to the member for signature
and comment does not invalidate the report.

d. The member includes a copy of her letter to the reporting
senior which requests reconsideration of her evaluation report;
however, a statement has not been received by Pers—322.

e. The marks and comments in the report represent the judgment
and appraisal responsibility of the reporting senior for a specific
period of time. It is not required to be consistent with previous
or subsequent reports.

Even though the member includes support from her present
commanding officer, she does not prove the report to be unjust or
in error.

3. We recommend retention of the report.

4. We recommend comments be obtained from the Head, Sexual
Harassment Branch, Pers—613, regarding the member’s allegation of
sexual harassment

Asst. Head, Evaluation Branch



DEPARTMENT OF THE NAV\
BUREAU OF NAVAL PERSONNEL
WASHINGTON. D.C. 20370-5000 IN REPLY REFER TO

5354
Pers-6lA

APR 22 1996
MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Via: Assistant for BCNR Matters (Pers-OOXCB)

Subj: ~ ~

End: (1) BCNR File 08159-95 w/Microfiche Service Record
(2) BUPERS memo 1616 Pers-322/0181 OF 11 Mar 96

1. ____ ____ s petitioned the Board for Correction of Naval
Records (BCNR) to remove her performance evaluation for the

period covering lApr 93 to 26 Jan 94 while stationed at 4FSSG
4MB SSB MSE3B ~~leges that this performance

evaluation does not fairly reflect her performance because she
was reprised by her chain of command for a sexual harassment

complaint she filed in November 1993.

2. ~~~~eported to the Naval Reserve 4FSSG 4MB SSB MSE3B
1 August 1992 Her reporting senior ~ Up

until the evaluation in question, her performance was excellent.

She has been regarded as a take charge individual who uses her

personal time to attend to unit needs. As a field corpsman in
support of the Marine Corps Reserve, she received a Meritorious
Mast from the Officer in Charge, 6th Motor Transport Battalion,

Red Bank, for excellent devotion and duty as the Corpsman in
charge during August of 1993. In November of 1993, while

drilling at AFRC Redbank~?~~~was asked on a date by HM1
an active duty I & I Corpsman This was his second

request,j~~~2~.efused, and asked that he leave her alone

Shortly after this incident counseled her on what
he thought was a problem She thought the counseling session was
personal, and the counseling witness, lS~~Ir, stopped the
counseling and ordere~~~~o file sexual harassment
charges. In December 1993, HM2 Gorman was instructed not to
drill ~ so that contact with HM1 Sandoval could be

avoided A hearing by ~ and~~~ on the
sexual harassment charges resulted in the crarges being dropped
due to lack of evidence and the case was closed. The Commanding



Subj:

Officer, Naval & Marine Corps Reserve Center, Lehigh Valley, has

requested a copy of the complaint and a statement from

3. The drastic decline evaluation marks are not
fully supported by the evaluation comments. Without further
information addressing the significant decline in performance, it
appears th ay have been a victim of reprisal. A

statement fro ______ d a copy of the harassment complaint

is required in br ér to make a determination if the evaluation
was indeed a result of reprisal. Pers-61 can not make a

recommendation concerning the petitioner’s request without more
information.

4 Pers-61 point of contact is LT

Captain, U.S. Navy
Director, Equal Opportunity
Division (Pers-6l)
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MEMO FORTHE RECORD

-j~jj1~SREQUESTINGREMOVAL OF AN ADVERSEPERFEVAL FOR
T~~3TO 26 JAN 94 SHE ALLEGES THAT THE R ___ ~4LOWERED
TRAIT MARKS DUE TO AN Al SEXUAL HARASS CHARGE SHE
FILED AGAINST A 1ST CLASS ____________ IN HER UNIT, AND NOT HER
ACTUAL PERFORMANCE.

IN DEC 93 , PET’S OIC HELD A HEARING IRT THE SEXUAL HARASSMENT
CHARGES. CHARGES WERE DROPPEDDUE TO LACK OF EVIDENCE AND THE
CASEWAS CLOSED.

SINCETHEREWAS NO RESPONSEFROM THE RS IRT THE REBUTI’AL STMT PET
SUBMI’ITED TO THE ADVERSE EVAL, ATFEMPT WAS MADE TO LOCATE THE RS
FOR A STMT REGARDINGTHE LOW TRAIT MARKS AND THE SEXUAL
HARASSMENT CHARGES.

I CONTACTE~1LrnW~ IN JUN AND JUL 1996 AND ON BOTH OCCASIO~SHE
STATED THAT THERE WAS ABSOLUTELY NO TRUTH TO THE SEXUAL ~
HARASSMENT CHARGES. HE STATED THAT HE BELIEVES PETFABRICATED
THE CHARGEBECAUSESHEWAS DISSATISFIED WITH THE ADVERSE EVAL. HE
FELT HE ASSIGNED PET TRAIT MARKS SHE DESERVED, AND STATED THAT HE
WOULD FORWARD A STATEMENT TO THAT EFFECT. I NEVER HEARD
ANYTHING FURTHERFRO E IS A RESERVEOFFICER;
THEREFORE,NOT EASY TO LOCATE.

—fl

~SE EXAMINER



MEMORANDUM FOR THE RECORD

BOARD FOR CORRECTION OF NAVAL RECORDS (BCNR)
PERFORMANCE SECTION
2 NAVY ANNEX, SUITE 2432
WASHINGTON, DC 20370-5100
TELEPHONE: DSN 224-9842OR COMM (703) 614-9842
FAX: DSN 224-9857,COMM (703) 614-9857,OR (815) 328-0742
E-MAIL: GEORGE.BRIAN@HQ.NAVY.MIL

DATE: 17MAR99
DOCKET_NO: 8159-95.
PET JE ~
PARTY CA~D: DODIG DEPARTMENTAL INQUIRIES/DODIG HOTLINE
TELEPHONE NO: (703) 604-8516/69
WHAT PARTY SAID: DODIG INFORMED METHAT PET HAS NEVERFILED A
“WHISTLEBLOWER” COMPLAINT RE ALLEGED INCIDENT IN HERCASE.


